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The instant Rule was issued on 03.04.2013 calling upon the respondents to
show cause as to why the impugned Sections 4, 5, 6, 7, 9, 10, 11, 13(2) of
the Contempt of Courts Act, 2013, should not be declared to be void and
ultra virus the Constitution as being violative of Article 27 and 108 of the
Constitution of the People’s Republic of Bangladesh and should not be
declared to have been passed without lawful authority and is of no legal
effect and/or to pass such other or further order or orders as to this Court
may seem fit and proper.



The instant writ petition has been filed by an Advocate of this Hon’ble
Court, in the form of public interest litigation impugning Sections
4,5,6,7,9,10,11, and 13(2) of the Contempt of Courts Act, 2013 (Act No. 4
of 2013) (published in the Bangladesh Gazette on 23.02.2013) on the
ground that these provisions are ultra vires and contrary to Articles 26(1),
27 and 108 of the Constitution.

The Cabinet Secretary, Secretary to the President’s Office, Secretary of the
Prime Minister’s Office, Secretary of the Ministry of Law, Justice and
Parliamentary Affairs and Secretary to the parliament Secretariat were
impleaded as respondents Nos. 1-5 respectively to the writ petition.

The main arguments on behalf of the petitioners in brief were;

Sections 4,5,6,7,9,10.11 and 13(2) of the Contempt of Courts Act,
2013 (2013 Act) are inconsistent with Article 26(1) of the Constitution.
The said provisions of the 2013 Act, were inserted °’ to save and protect
high and influential officials from contempt charge’” which is beyond the
scope of law, discriminatory in nature and hence in violation of Article 27
of the Constitution.

The said provisions of the 2013 Act curtailed the inherent power of the
Supreme Court of Bangladesh, as guaranteed, under Article 108 of the
Constitution and the said provisions clearly interfere with the power to
punish for contempt by the Supreme Court.

The 2013 Act exempts certain acts that have been excluded from being
brought within a contempt charge which may undermine the authority of
the Court and may create obstructions to the implementation of any
judgment as some Government officials have been exempted from the
scope of contempt charge, which ultimately frustrates the law of contempt,
as well as, the supremecy of the Supreme Court as guardian of the
Constitution.

The respondent No. 1, the Cabinet Division represented by its
Secretary, filed an Affidavit-in- opposition on 19 June 2013 contending
inter alia that the grounds taken by the petitioners are not tenable in law
and hence the Rule is liable to be discharged. Mr. Biswajit Roy, Deputy
Attorney General, appeared on behalf of the respondent No. 1 despite the
case concerning the constitutionality of a law, which had only just been
enacted, neither the Attorney General, nor the Additional Attorney
Generals appeared.

The respondent Nos. 2-5, namely the Secretary to the President’s
Office, Prime Minster’s Office and Ministry of Law, as well as, the
Parliament Secretariat did not file any affidavits-in-opposition and to
contest the Rule.

There are 2 (two) applications for addition of party, one by Md.
Mizanur Rahman Khan, son of late Ali Akbar Khan, Joint Editor of the
Daily Prothom Alo and the other one by Bangladesh Administrative



Service Association (BASA), represented by its President, Abu Alam Md.
Shahid Khan. The applications were submitted on 18.09.2013 and
20.09.2013 respectively. Since the hearing was concluded and the matter is
put on C.A.V. on 30.07.2013, so there is no scope for addition of party at
this stage, and therefore both the applications are rejected. However, Dr.
Kamal Hossain, the learned Senior Advocate was allowed to make
submissions with a view, as it is a very important matter involving
constitutional issue.

Now let us look into the core context of the statute, i.e. the contempt of
Courts Act, 2013 of which Section 4 read as follows: fNtafy e<Met 3t ez
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The respondent Nos. 1-4 by submitting an affidavit-in-opposition contested
the Rule, contending inter alia that the petitioner has stated that in
Bangladesh, the Constitution recognizes the Supreme Court of Bangladesh
as Court of records and that shall have all the powers of such a Court
including the power, subject to law, to make an order for investigation and
for punishment for any contempt of itself. The first Indian Statute on the
law of contempt i.e. the Contempt of Courts Act was passed in 1926. It was
enacted to define and to limit the powers of certain Courts in punishing
contempt of Courts. It is generally felt that law relating to contempt of



Courts 1s some-what uncertain, undefined and unsatisfactory. In our
country, what constitutes contempt of Court has to be ascertained from the
case law, which is voluminous and not always consistent. Even then, a
citizen may not know where he stands, since the contempt law may take
new form and shape in an ever changing complicated world of today. The
jurisdiction to punish for contempt touches upon two important
fundamental rights of the citizen namely, the right to personal liberty and
the right to freedom of expression, which are of vital importance in any
democratic system. Present socio-economic context and reforms in
judiciary, as well as, public administration require updating the age-old
Contempt of Courts Act, 1926 and the impugned law that has taken place.

That Rule of law is one of the basic ingredients for governance of any
civilized democratic society. In Bangladesh, constitutional scheme is based
upon the concept of Rule of Law that we have adopted and bestowed upon
ourselves. Everyone, whether individually or collectively is questionable
under the supremacy of law, as enshrined, in our Constitution. The
Constitution as the solemn expression of the will of the people is the
supreme law of the Republic and it contains, among other, the
establishment and functioning of legislative, judiciary and the executive,
envisaging therein separation of power along with functioning of the three
organs independently within their domain and adhering to the policy of
non-interference in the business of the others.

It cannot be denied that the work of the judiciary has to be protected from
every types of interferences, provided those must be genuine and are
assessable in objective terms. The present idea of “scandalizing the Court”
has little sense and all that it amounts is that it justifies wide power of the
judges to punish people for contempt of Court. Moreover, this aspect for
the contempt law must strictly relate to the Court in the course of its honest
and diligent in its duties. Outside the courts the judges may be open to
public criticism and they may take recourse to the ordinary legal provisions
such as defamation, if they have been scandalized. It is against the spirit of
democracy, transparency and republicanism that the judges outside the
Court or in relation to their conduct not connected with any judicial
proceedings should enjoy special immunity. However, it must be noted
very carefully that any such scandalization must not engulf the judiciary
under the veil of criticizing an individual judge’s act done outside the
judiciary.

The constitutional provisions either with regard to, or have implication in a
contempt of court proceedings has to be dealt with Article 108 directly,
which empowers the Court to deal with contempt of Court and Article 39
guarantees all the citizens the right to freedom of speech and expression,
whilist Article 39(2) provides, inter alia, that this right is subject to any law
imposing reasonable restrictions, among other subjects, in relation to
contempt of Court. Article 108 provides, inter alia, that the Supreme Court
is Court of record and have all the powers of such a Court including the



power, subject to law to make an order for the investigation of or
punishment for any contempt of itself.

Mr. Manzill Murshid, the learned Advocate appearing for the petitioner
submitted that the previsions entailed in the statute, i.e. Contempt of Court
Act, 1926 was replaced by another statue by name and style Contempt Act
of 2008 and that has been declared ul/tra virus the Constitution in Writ
Petition No. 4300 of 2008 and suo-moto Rule No. 05 of 2008 (15 BLC
236). It is very sad to note that the edifice of the 2008 statue is brought
back into the instant statue under challenge with a little varied language.

The sections 4, 5, 6, 7, 9, 10 of the present statute very clearly show that
the law is made only to protect some particular section of the society,
clearly discriminating within the citizens protecting a certain class/classes
of the society, which is inconsistant with Articles 26(1) and 27 of the
Constitution of the People’s Republic of Bangladesh. The impugned
sections in their headings entail that:

Section- 4 ends of the words SRS« 7; (no contempt);

Section- 5 ends of the words SRS t; (no contempt);

Section- 6 ends of the words SRS« 7; (no contempt);

Section- 7 ends of the words SRI==! t; (no contempt);

Section- 8 ends of the words 228t =1I; (no contempt);

Section- 9 ends of the words &% =1 2e; (will not entail);

Section- 10 ends of the words SIR===! t2I (no contempt);

Section- 12 Sifetae wizw ¢ fifes €= (process and procedure);

Section- 13(2) ¢ = &t s (if unconditional apology is
tendered);

These vital provisions specifically providing privileges that would
not constitute Contempt of the Court. In fact these sections are the crux of
the Statue, wherein it has tried to limit the jurisdiction of the Supreme
Court by trying to tie up its hand, so that action against the contemnor
cannot be taken.

The Article 26(1) of the Constitution provides that-

All existing law inconsistency with the provisions of this part
shall, to the extent of such inconsistency, become void on the
commencement of this Constitution.

It is amply clear that the provisions entailed in sections 4, 5, 6, 7, 9, 10, 11,
13(2) of the Contempt of Courts Act, 2013 is inconsistent with Article
26(1) of the Constitution of Bangladesh, as such, those are void ab initio.

Article 27 of the Constitution provides that-

All citizens are equal before law and are entitled to equal
protection of law.

The contents of all sections of 4, 5, 6, 7, 9, 10, 11, 13(2) of the Act overtly
contained provisions only to protect two classes of people, one is the



executives in the service of the Republic those who were behind drafting of
the instant law, and the other class is the journalists, which has failed to
treat all the citizen equally as some Government officials and journos are
given special opportunity by excluding them from contempt charges. Not
only that it has also failed to give equal protection of law to all citizens, by
way of some definitions and explanations, as such, a group of people are
given special protection safeguarding from the charges of contempt of
Court.

Mr. Murshid, again submitted that Article 108 of the Constitution provides
that-

The Supreme Court shall be a Court of record and shall have
all the powers of such a court including the power subject to
law to make an order for the investigation of or punishment
for any contempt of itself.

So, entailing provisions in section 4, 5, 6, 7, 9, 10, 11, 13(2) in the Act,
impedes upon the inherent power of the Supreme Court of Bangladesh and
have curtailed its jurisdiction. The content of the above mentioned sections
clearly interferes into the power of punishment for any contempt by the
Supreme Court of Bangladesh. Moreover by way of insertion of the above
mentioned sections in the Act, the constitutional rights guaranteed to the
Supreme Court of Bangladesh has been violated.

It is quite evident from the contents of the above mentioned sections of the
Act that few acts has been excluded from the charges of contempt of Court,
which has undermined the authority of the Court and have created
obstructions to the dispensation of justice. Moreover some Government
officials have been excluded in different ways from the charge of the
contempt of Court, which ultimately frustrates the purpose of the contempt
law.

He again agitated that the intent of inserting sections 4, 5, 6, 7, 9, 10, 11,
13(2) of the Act is to protect a vested quarter from the charges of contempt
of Court. Similar initiative was also taken by the respondents earlier and
passed a Contempt Law in 2008, which was challenged before the Supreme
Court of Bangladesh and after hearing the parties, the High Court Division
was pleased to pass judgment declaring the law being illegal and as being
done without lawful authority. Now a day’s many Government officials are
facing contempt charges. Not only that some powerful politicians,
businessman and influential persons are also facing contempt charges. So
in order to save them from the charge of contempt again a move was made
by some interested persons to insert such kinds of provisions in the
contempt law. On the instruction of the interested quarter, a mala fide move
was made by the respondents in order to create an obstruction to the
inherent power of the Supreme Court of Bangladesh and finally got the
Contempt of Court Act, 2013, which has been passed and published in
official Gazette on 23.02.2013.



In the above mentioned sections of the Contempt of Courts Act, 2013,
some provisions have been laid down by which a section of people has
been excluded from the contempt charge by way of different kinds of
definitions and explanations, the insertion and/or inclusion of these
provisions, the fundamental rights of the citizen have been violated and
created discrimination between the citizens of the country in respect of
deciding the question of offence of contempt of Court.

He again submitted that in the instant Rule, the petitioner challenges the
vires of impugned section 4, 5, 6, 7, 9, 10, 11, 13(2) of the Contempt of
Courts Act, 2013, being ultra vires and beyond the scope of law and also
discriminatory and violative of the fundamental rights of the petitioners as
guaranteed under Articles 26(1), 27 and 108 of the Constitution of the
Peoples Republic of Bangladesh (hereinafter referred to as the
Constitution). The law of the Contempt of Court Act, 2013 (hereinafter
referred to as the Act) has been passed by the Parliament and officially
published in the Bangladesh Gazette on 23.02.2013.

The learned Deputy Attorney General, opposed in Rule by way of
affidavit-in-opposition on behalf of the respondent Nos. 1-4, and reiterated
the same as his submission.

Dr. Kamal Hossain, who is not particularly representing any of the parties,
however, we have heard him at length. He at the beginning went through
the vital points of the petition and have pointed out that the name of the
client is missing in the Notice Demanding Justice and also have submitted
that only 13(thirteen) days time was given to answer the notice and also
alleged that the impugned sections of the statute, which to him are quite
justified. He again submitted that the statute was published in the official
gazette only on 22.02.2013 and the Rule was issued on 03.04.2013, which
is too quick and the notice was also too harsh in nature.

He further submits that it is too harsh upon the Parliament that law passed
by it is quite sensitive in nature since it deals with a very touchy issue. It is
a Public Interest Litigation (PIL) and the petitioner does not have the /locus
standi and in this regard he referred to the observation made in Bangladesh
Sangbadpatra Parishad vs. Government of Bangladesh, 43 DLR (AD) 126,
wherein it was observed inter-alia that:
. . when a public injury or public wrong or infraction of a
fundamental right affecting an indeterminate number of people
is involved it 1s not necessary, in the scheme of our
constitution, that the multitude of individuals who has been
collectively wronged or injured or whose collective
fundamental rights have been invaded are to invoke the
jurisdiction under Article 102 in a multitude of individual writ
petitions, each representing his own portion of concern.
Insofar as it concerns public wrong or public injury or
invasion of fundamental rights of an indeterminate number of
people, any member of the public, being a citizen, suffering
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the common injury or common invasion in common with

others or any citizen or an indigenous association, as

distinguished from a local component of a foreign
organisation, espousing that particular cause is a person
aggrieved and has the right to invoke the jurisdiction under

Article 102.

Thereafter, he took us through some elaborate discussions from the
book Constitutional Law by Mr. Mahmudul Islam under the principles
followed by Court in judicial review, wherein it has embraced infer-alia
that:

5.15 Ours is a controlled constitution with entrenched

provisions which has circumscribed the power of Parliament

in making laws and has reposed on the Supreme Court the

constitutional responsibility to adjudicate upon the validity of

the laws. In deference to the co-equal status of the legislature,

the Court, in deciding the constitutionality of any law passed

by the legislature, follows certain principles in keeping with

the necessity of harmonious working of the different organs of

the State. These principles are stated below:

“(1) When the Constitutionality of a law is challenged, the

Court is to begin with a presumption of constitutionality of the

law and the person challenging the validity of the law must

show that the law is clearly unconstitutional. If an Act of

Parliament would be valid only in the event certain

circumstances exist, it will be presumed that all such

circumstances do exist. Thus all circumstances which may

lead to the finding of the validity of the law must be presumed

by the Court and must be shown not to exist by the person

challenging the validity of the law. In case of reasonable doubt

as to whether the law is unconstitutional, the Court will

resolve the doubt in favour of constitutionality of the law, or

in other words, in no doubtful case will the Court pronounce a

legislation to be unconstitutional. But doubt as to

constitutionality must not be pressed to the point of
disingenuous evasion when the legislative intention is clearly
revealed.
On perusal of the submission of the learned Advocates, the writ petitioner
and affidavit-in-opposition and submission of Dr. Kamal Hossain let us
first go through the observations made in Writ Petition No. 4300 of 2008
wherein it contained inter-alia that;

“SfFe TT AT T 3@ @ FFFIR FAPSNNAE TR ANETS
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Upon plain reading of the provisions of the present statute under challenge
we also have the same view that the present statute is also drafted in the
same line to protect certain section of the society specially Government
officers, which is undesirable. Section-4 of the Act entails that s st
q1 fre=e Sl 98 which from its heading speaks to allow certain persons
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to do acts and to protect them through this statute by passing the Court
and/or its proceedings.

This provision specifically allows a person to make comment upon an in
seisin matter. Such an authority or right, if given, to a person to criticize or
analyse a pending hearing matter that would certainly mean to interfere
into the pending matter. If anyone has any interest in a matter, he/she is
allowed to bring the matter into notice of the Court. Allowing someone to
open a parallel hearing of the matter in the media that would certainly
jeopardize the whole spectrum of the independent and impertial hearing.
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It must be noted very carefully that the power of exercising the law relating
to contempt has been granted to the Courts not for the protection of
individual judges from imputations, but for the protection of the public
from mischiefs, misleading opinions and media trial ete., And also to
protect, the authority of the Court is for smooth functioning.

The present 2013 Act contains a total of twenty (20) Sections that
exhaustively deals with various issues to protect particularly two sections
of citizens, i.e. the executives of the State, and the journalists. It replaces
the earlier Contempt of Courts Act, 1926.

Section-4 of the 2013 Act provides that no publication would constitute
contempt, if it is done, in good faith. It states that a person cannot be
charged for contempt of Court for publication or distribution of any matter
in good faith or if he has valid reasons to believe, if the matter interfere
with the administration of justice, or for innocent publication or
distribution of any matter by words, spoken or written, or by signs or
visible representations, which may interfere, or tend to interfere with
administration of justice. Section 4 further provides that a person cannot be
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held responsible for contempt, if the subject matter was not pending before
the court of law at the time of publication.

The privilege to comment upon a pending matter, or upon a judgment that
has already been passed must not be so free to any preson that he even
without any knowledge of the concerned fact or law ventures upon
analyzing it, while it should be cautiously and sparingly used even in case
of comments on the proceedings and criticisms of the judgments of the
Court, even if, comments are made in good faith. Any comment,
interpretation or analytical observation, in an under going case would
certainly influence the public opinion that has been witnessed in many
occassion, so any comment, interpretation, or analytical observation in an
is seisin case must not be allowed.

Contempt of Court, simply refers to a “Contempt”, which means the
disobidence of an order of a Court. Apart from that someones conduct
tending either to obstruct, interfere, or malign the authority and dignity of
the Supreme Court that hinders in the Administration of justice also
qualifies as contempt of Court.

So, in applying the law of contempt, the Supreme Court is always
cautions in its application with regard to the right to freedom of expression
as guaranteed under Article 39 of the Constitution and the need to maintain
the authority of the Court. Thus inclusion of Section 4 in the 2013 Act tries
to impede upon the fundamental rights of the citizens, by protecting only
two certain classes of the citizens, a clear violation of articles 26 and 27 of
the Constitution, which is a clear positive discrimination.

It is argued that Section-4 of the 2013 Act is similar to section 3 of the
English Contempt of Court Act, 1981 (the English Contempt Act), which
provides a defence to innocent publication or distribution under section 3
of the English Contempt Act, wherein a person cannot be held guilty for
contempt of Court, if he publishes or distributes materials of which he does
not know or has no reason to suspect that relevant proceedings are active or
the said publication contains such matter and similarly the Indian
Contempt of Court Act, 1971 (the Indian Contempt Act) contains a similar
defence in section 3. The said above two provisions relating to defences to
contempt in two common law countries, the United Kingdom and India, are
quite similar to the provisions incorporated under section 4 of the 2013
Act. It is claimed that section 4 of the 2013 Act provides a reasonable and
legitimate defence to the offence of contempt of Court. It does not
contravene any of the provisions of the Constitution of Bangladesh Further
section 4 of the Act, 2013 applies to all individuals and hence is not
violative of Article 27 of the Constitution. The present sitition under the
1926 did not in any manner impedes upon any fair and innocent comment
in any manner. In our jurisdiction it is seldom found that comments would
be passed scandalizing the Court, and once it is done, now a simple
unconditional apology would immune him from the comtempt charges.
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Both the English and Indian provisions includes for defence, as such, if a
contempt proceedings is drawn he/she would be given a fair chance of
hearing and defence, which section- 4 of the 2013 Act clearly engulfed by
stating that “innocent comment and publication” would not constitute a
contempt of Court. So putting cart before the horse. Even without
according a chance of nearing the judgement is given.

Section 5- HFATSRYT 8 IFAY AW A AWETS TN NZ| (FI
e gl S SwieTe ST BT ooy 2301 =1, T fofH-

(F) 9= Y @F R ACATS, IMETes (@9 [ IR 9 T2 @
S| RTACAR IO 8 FFD HEAW 2+ FC; Al

() SIS TOIS Frale S 23T Q3P (@ AN @eled TF
AFATOI 8 TFWE TS LT FCI|

Section-5 under the head F#=e2 ¢ IBY FEAM AT WS ST
Sz 1s giving blank cheque to the journalists. In Mr. Riazuddin Khan,
andvocate and another vs. Mahmudur Rahman and another 63 DLR (AD)
29, at para-65. It was very clearly observed that:

If one having sufficient knowledge on the subject, such as a

lawyer, a retired Judge, a teacher of law and an academician

may make fair criticism and the Court in such case will be

able to ascertain a good faith with the comments, but if a

scurrilous comment is made by one who is totally foreign on

the subject like the respondents whose normal duties are not

the one written in the impugned article, arm of the law must

strike a blow on him who challenges the supremacy of the

Rule of law in the general interest of the litigant public.

Section 6- S WmETCes TeHfCwwIR R Rerta SfSwar T4 wmeTe
TRAA T @ TE F NGB Ao ASfoeda [Ks T FwE e
M-

(F) O (&I < SWeced 76, i
(¥) JAT @67 70,

@ e a1 TG qme e, Rl 220 fof amiette s A s
22 |

Section- 5 of the 2013 Act deals with news publication by the press and
states that a true and accurate reporting of Court proceedings cannot
constitute contempt of Court. It further provides that when any matter
regarding judicial proceedings is published with fairness and accuracy, then
such publication of the report cannot be held liable for contempt of Court.
In this regard it is argued that sections 5 of the 2013 Act does not in any
way infringe the fundamental rights guaranteed under Articles 26(1) and 27
of the Constitution. On the contrary section 5 of the 2013 act is protected
by Article 39 of the Constitution, which guarantees the right to freedom of
expression and the freedom of the press. The right to freedom of the press
is guaranteed under Article 39, subject to law. Section 5 of the Act tries to
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override the constitutional provision as enunciated in Article 39 of the
Constitition. No dought the media has every right to report on the judiciary
with fairness and accuracy. In Md. Raiz Uddin Khan, Advocate and
another vs. Mahmudur Rahman and others 63 DLR 2011 AD 29 at para. 65
although the Court found the contemnor guilty of contempt, it nonetheless
observed that-

“A fair criticism of the conduct of a judge may not amount to
contempt if it is made in good faith and in public interest. The
courts are required to see the surrounding circumstances to
ascertain a good faith and the public interest including the
person who is responsible for the comments, has knowledge in
the field regarding which the comments are made and the
intended purpose sought to be achieved. If one having
sufficient knowledge on the subject, such as a lawyer a retired
judge, a teacher of law and an academician may make fair
criticism and the Court in such case will be able to ascertain a
good faith with the comments. But if a scurrilous comment is
made by one who is totally foreign on the subject like the
respondents whose normal duties are not the one written in the
impugned article, arm of the law must strike a blow on him
who challenges the supremacy of the rule of law in the general
interest of the litigant public.”

Section 6 of the 2013 Act provides that any bona-fide statement about a
presiding judge of the subordinate court is not contempt of court, if it is
made before any other subordinate Court or the Supreme Court of
Bangladesh. Why such comment be the concern of certain class without
even knowing the fact and intent and a flat immunity be is a concern given.
It 1s the concerned court before whom such comment is made to decide not
by an outsider. A Court never punishes someone for a bona-fide innocent
statement or comments made in good faith. In the well known case of Sir
Edward Snelson v. Judges, High Court 16 DLR 1864 SC 535 at paras. 70
and 140 it was observed inter-alia that-

Fair and legitimate comment on judgments of a Court would
not be actionable provided the limits of bona fide criticism are
not exceeded.... the mere fact that a judgment is criticized as
incorrect is no imputation against the judge, for the most
competent of judges may deliver a wrong judgment... the
criticism of judgment ought to be fair, and the fact should be
correctly stated.

Section 7- FfSAT CHF@ JOS A FNAT I FARIT ICF 920 LAfeFH AFiS
O I SIS SR TR (d) 92 W2 Wyl Rt R 552 AFs 1 (@,
TSR ' IFAE SFIR O] AF¥ WS SN =2(J =1, I -

() AT LI 7O IR el (I B T T
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(¥) SmieTe, GaRed I TR TR e o, TRIF FINLRl A TR W
RO O SFI0R [ Feigeid Fradis i€ 309,

() - [ BT FRITSR FIHC WWECSR AP FINAR A A IO
SIECed SR H2S 23071 TS FIHLR 7IFS 0Ly A1 I
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This provision, as entailed in section 7 of the 2013 Act provides that,
except in certain circumstances publication of information obtained from
the Chamber of the Court or in Camera shall not be considered to be
contempt unless such publication is contrary to law and the Court had
specifically prohibited publication on the ground of public interest which
the court sites in the judges chambers (Khash Kamra), or in camera for
reasons connected with public order or of the security of the State. The
publication of information relating relates to a secret process, discovery, or
invention which is an issue in the proceedings. A trial in camera means the
court wants the trial be kept in abeyance from mass public and publication,
so such a provision is absolutely unnecessary and requires to be set aside.

Section 9 of the 2013 Act excludes the Courts power of imposing sanctions
in any action amounting to contempt that has been defined as contempt
within this statute. Such an inclusion vitiates all the powers of the Court
and directly incontrast with Article 108 of the Constitution.

Section 9- SWES SN ARMN RFe T rew| @ w2 WA *MfycAN
Q3FA (I TR, A I o (@ I 93 W3 ARGYS el AWeTe @
VIR =11 23K 1|

Although it is argued that a similar provisions are found in the Indian and
English Contempt Acts. Section 9 of the Indian Contempt Act provides that
nothing contained in that Act shall be construed as implying that any
disobedience, breach, publication or other act would not be punishable as
contempt of court unless such acts are punishable under the Indian Act.
Section 9 of the Indian contempt Act Provides-

“Act not to imply enlargement of scope of contempt. Nothing
contained in this Act shall be construed as implying that any
disobedience, breach publication or other act is punishable as
contempt of court which would not be so punishable apart
from this Act.”

Similarly, Section 6 of the English Contempt Act also provides:
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Nothing in the foregoing provisions of this Act implies that
any publication is punishable as contempt of Court under that
rule which would not be so punishable apart from those
provisions.

In plain reading of the present Act, the Indian and the UK legislation, it is
evident that Act 2013 1s completely different from those two.

Section 8 -SIGF TNLH S (@I I(F AWITH (A 9% LA 14} 22 1|

IR FF T8 (@ AWECS TAETS SN AR T SNGorF TNLA S &)
@ SR PR @ I A SR 20 F41 200! O AV CFea 14T 2303 1|

Section 10- FfEo T T AWETS AINITH FR| H2CS L I (F A3 IR
fog2 a3 1 @

(5) gErerEd I fEifee @M afe Fee AMET abfre wizw, RfgseE
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Section 10 of the 2013 Act provides that if it is not possible for a public
servant to implement or go by any judgment order or direction because of
any existing laws and rules or any other practical reasons on the ground of
public interest and bona fide belief, no contempt proceedings will be drawn
against that public servant. We must read Article 112 of the Constition,
which read as follows:

“All authorities, executive and judicial, in the Republic shall
act in aid of the Supreme Court.”

If any public servant has any problem implementing an order of the Court,
he must immediately either inform the concerned Court, or prefer appeal to
the higher Court informing the bottle neck performing the order. Instead,
refrains from complying with the order of the Court and he himself draws
and takes defence on such pretext and tries to shield himself behind such a
provision of law, it would be a disaster for the Rule of law.

In order to convict any person for contempt, it must be shown that there
was wilful disobedience of a Court order. In SAM Igbal v. State and
another, 3 BLC 1998 AD 125 at paras. 21 and 27, it was held inter-alia
that-

In the background of the admitted fact and correspondences it
is difficult to hold that the appellant Managing Director of
Bangladesh Shipping Corporation had wilfully shown any
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disrespect and disobedience towards the order of the Court....
there was nothing to show that any contumaciousness was
shown regarding the implementation of the order of the Court.
There was no delay and laches on the part of the appellant in
taking effective steps in implementing the court order we so
not find that the conduct of the appellant was such of flouting
the order of the Court deliberately and to treat the Courts
order with some degree of hatred and malice, in the fact of the
case, the learned judges of the High Court Division took a too
drastic step of punishing the appellant for contempt of court
being a little touchy and unduly sensitive which was not at all
called for in this case.

In Kapildeo Prasad and others v. State of Bihar and others, 7 SCC (1999)
569 at paras. 9 and 11, it was observed that-

“For holding the respondents to have committed contempt, ...it
has to be shown that there has been wilful disobedience of the
judgment or order of the Court. Power to punish for contempt
is to be resorted to when there is clear violation of the Court’s
order. ...these powers should be invoked only when a clear
case of wilful disobedience of the Court’s order has been
made out. ..Wilful would exclude casual, accidental, bona
fide or unintentional acts or genuine inability to comply with
the terms of the order. A petitioner who complains [of] breach
of the Court’s order must allege deliberate or contumacious
disobedience of the Court’s order.”

Similarly, in C. Flumalai and others v. A.G.L. Irudayaraj and another, 4
SCC (2009) 212 at p. 217, it was observed that-

“Mere disobedience of an order is not enough to hold a
person guilty of civil contempt. The element of
willingness is an indispensible requirement to bring home
the charge within the meaning of the Act.”

So it is absolutely clear that Courts never punish a person for mere
disobedience of a Courts order. If such power of judgment is given to
individuals then he whould flout with this authority and disregard any order
of the Court. Section 10 of the 2013 Act provides undue advantage and
unfettered prerogative to public officials. Although the respondents argued
that it is only in cases of public interest and for bona fide reason, where it is
impossible for such public officials to comply with the order or decision of
the Court, that a public official will be absolved of being held in contempt.
Failure to obey the process of Court does not constitute contempt unless
there is a contumacious disregard of the Court’s order. In such cases, any
person, however high an official would be held in contempt. Surprisingly
this provision has judgment pronounced even before act of contempt is
done indemaifying every Government official, i.e. giving a blank cheque to
do any contemptuous act.



18

Section 11 of the 2013 Act provides that the physical appearance of
the contemnor at the first instance is not mandatory. Undoubtedly, the
principles of natural justice should be observed until a person is convicted.
Section 11 provides for a notice to show cause to be served upon the person
who is alleged to have committed contempt. And the person has a right to
be defended by an advocate. There is no ambiguity to such arguments,
however, a flat rule cannot be made for all those who are alleged to have
omitted offence of contempt. The usual practice Court follows, issues a
rule and then chooses whether to order a personal appearance depending on
the alleged offence.

S| WIS SRR WS wited ¢ Jifen Raii-(3) &= afe=
fFrn SmieTe SRNEER Sferle BAifre a1 FdeR g Fa 230,
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(2) To-4R (b) @ IS AW sFFTeICe FORE @ e
(successor-in-office) 7T FF W I &AW 1 FRA ORI
Pra AW SRANR Sfele S I LR PG I AR I
w231 {9 (predecessor-in-officer) RPta e WS SR
FRYEI AR AP WA T RS A

Section 13 (2) of the 2013 acts provides for specific guidelines to the Court
to exonerate a contemnor who seeks apology before the Court, which is
nothing but tying up the hands of the Court.

Section 13(2)- ()SMET® SRV NS @A AT 2331 *1fBeli@ 227 *F &I
e YT AT WA fW5*1S =1 141 Ffeeet, wmrete M g7 o g2 = @,
oy wryoe 2331 WRRFSTy Tewrs 1 2 SRR, Ol 28 AT SRS 1
FER ORI T2 AATS G NeFE I/ JH Ffeco M|

Upon simple reading of the impugned sections 4, 5, 6, 7, 9, 10, 11, 13(2) it
appears that the whole statue is drafted and made to throttle the Court’s
power disregarding 108, 112 and 27 of the Constitution. It is very
surprising to note that the alleged sections protects the interest of only the
Government officials and the journalists totally disregarding all other
citizens. It is time and again decided in different Courts of different
jurisdiction that Supreme Court is a Court of Record and shall have all the
power of contempt including the power subject to law making and
punishment of contempt itself. However, the impugned sections of the
instant statute looks like to have been made to curtail this power of this
Court, as provided in article 108 of the Constitution, while Article 112 has
clearly embraced all authority in it by stating that-
All authorities, executive and judicial in the Republic shall act
in aid of the Supreme Court.

The overall crux of the Act is to protect the Government servants and
journalists disregarding the other cetizens of the country, which is
absolutely discriminatory that falls wihtin the ambit of Article- 27 of the
Constitution, i.e, all the citizens are equal and deserves equal protection of
law, while such a law is in total disregard to such provision of the
Constitution.

Within the ambit of the instant statue in question, it appears to have been
made to protect a certain class of persons, those who are trying to bypass
this provision of the Constitution. It is also noteworthy that when a
contempt proceeding is drawn against any particular person, Attorney
General Office is suppose to act as prosecutor but in the instant statue this
provision the Attorney General’s Offfice 1s made to defend them. Since
contempt of the Court is a personal liability of the contempnor, neither the
Attorney General, Additional Attorney General, Deputy Attorney General,
or any Assistant Attorney General should appear on behalf of any
contempnor.

In Section-10 clean and clear mandate is given to the Government official
in support to disregard any Court order. If any order of the Court is not
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oboserved, in this provision a clear mandate is given under the disguise of
good faith, which cannot be the spirit of democracy that a government
official shall disobey the order of the Court under the plea “good faith”.
The political philosphers always said, “absolute liberty refers to absence of
liberty”, so total freedom without any restriction is nothing but giving a
blank signed cheque.

If any comment upon a sitting Judge, or of a retired Judge, for his non-
judicial act, embraces the name of the Court clearly siginfying to
scandalize the Court, that would also amount to contempt of Court.

It is very pertinant to note that the instant writ petition has been filed by an
Advocate of this Hon’ble Court, in the form of public interest, impugning
Sections 4,5,6,7,9,10,11, and 13(2) of the Contempt of Courts Act, 2013
(Act No. 4 of 2013) (published in the Bangladesh Gazette on 23.02.2013)
on the ground that these provisions are ultra vires and contrary to Articles
26(1), 27 and 108 of the Constitutions. The Rule Nisi was issued upon the
respondents to show cause on or before 13" April 2013 (ibid).

It appears from the discussions made here-in-above that sections 4,
5,6,7,9,10, 11 and 13(2) of the Contempt of Courts Act, 2013 (2013 Act)
are inconsistent with Article 26(1), 27 and 108 of the Constitution. The said
provisions of the 2013 Act, were inserted “to save and protect executives
and journalists from contempt charge’” which is beyond the scope of law,
discriminatory in nature and hence in violation of Article 27 of the
Constitution.

The said provisions of the 2013 Act curtailed the inherent power of
the Supreme Court of Bangladesh, as guaranteed, under Article 108 of the
Constitution and the said provisions clearly interfere with the power to
punish for contempt by the Supreme Court.

The 2013 Act exempts certain acts and thereby excluded those from
contempt charge which undermines the authority of the Court and would
create obstructions to the implementation of any judgment as Government
officials have been excluded from the scope of contempt charges, which
ultimately frustrates Article 108 of the Constitution and the supremecy of
the Supreme Court as guardian of the Constitution. The said provisions are
discriminatory as special privilege is given to executives and journalists
clearly undermining Article 27 of the Constitution that every citizen is
equal and deserves equal protection of law. And undermines the true sprit
of the constitution, democracy and opposed to the rule of law. In the Result,
the Rule is made absolute. Since all the sections are in contrast with
Articles 26(1), 27 and 108 of the Constitution, as such, those sections of the
Contempt of Court Act, 2013 (Act No. 4 of 2013) are hereby declared to
have been passed ultra-vires the Constitution, as such, it is void and illegal.
Since those sections of the Act, are the crux of the statute in question and
without those the whole Act becomes redundant, as such, the whole Act,
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1.e. the Contempt of Court Act 2013 (Act No. 4 of 2013) is hereby declared
to have been passed ultra-vires the Constitution, and therefore it is void
and illegal.

The impugned Contempt of Court Act, 2013 (Act IV of 2013) is
hereby repealed and thereby the Contempt of Court Act, 1926 is restored to
its previous position as unrepealed since the repealing provision constituted
a part and parcel of the repealed Act, as that repealing provision also stands
repealed.



