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Gobinda Chandra Tagore, J :

The Rule Nisi was issued on 10" of January 2011 in following terms:-
“Let a Rule Nisi 1ssue calling upon the respondents to show cause as
to why the direction should not be given upon the respondents to
protect the sea beach area at Cox’s Bazar from encroachment and
earth filling and why a direction should not be given upon the



respondents not to allow any construction of any permanent or
temporary structure within the sea beach area at Cox’s Bazar and/or
why such other or further order or orders, as this Court may deem fit
and proper, shall not be passed.”

The petitioners made the following averments:

Petitioner No. 1, Human Rights and Peace for Bangladesh (HRPB) is
a non-profitable registered organization. Its objects are to uphold the
rights of the citizens, to work for the poor people, to give legal
supports to the helpless people, to build up awareness amongst the
people about their rights and activities in relation to environment et
cetera. The organisation is likewise working to protect the
environment and has taken legal steps against the activities of
destroying the environment as well as against the violation of laws. It
has filed many public interest litigations. In a good number of such
public interest litigations, the High Court Division has passed
judgments and orders, amongst other, directing (1) to set up Food
Courts in every city in order to prevent food adulteration, (2) to form
an “Earthquake Preparedness and Awareness Committee” and to
collect the necessary earthquake rescue equipments as per its
recommendation, (3) to protect the rivers, Buriganga, Balu, Turag and
Shitallasksha by stopping encroachment in and by removing all the
structures from inside the rivers et cetera. Many other cases are
pending before the High Court Division. The organization always
bears all the cost of the cases from its own fund, which is raised by the
donation of the members. The organization received no fund from
home and abroad, except from its lawyer members.

The petitioners filed this Writ Petition in the form of a public interest
litigation for a direction upon the respondents to stop encroachment,
earth filling, and construction of temporary and permanent structures
on the sea-beach area in Cox’s Bazar, violating the provisions of the
Bangladesh Environment Conservation Act, 1995 (amended in 2000),
and the ST, RO =27 8 (&l *RCAF N GFAPPR AT 751 N
IR LTI A TS B, TN IR IFTOF T HATH FAIRA, 2000,
hereinafter referred to as the Act of 2000 and for removal of the
temporary and permanent structures already build thereon by violating
the provisions of laws.

Millions of tourists from home and abroad come to visit the longest
sea-beach area in Cox’s Bazar and the Government earns a lot of
revenue and thus, the sea-beach area in Cox’s Bazar plays a great role
in the national economy as well as in protecting the environment. But
due to continuous encroachment, earth filling and structure building,



on the sea-beach, it is losing its width and natural beauty, and its
importance too.

On 05.01.2011 a report was published in the newspaper, namely, the
Daily Star, Annexure-A that some interested quarters were
encroaching, earth filling and building temporary and permanent
structures on different places of the sea-beach of Cox’s Bazar. Though
such kinds of activities were continuing, the concerned authorities
were silent and not performing their duties properly, Consequently,
the sea beach area at Cox’s Bazar was going to lose its existence and
beauty, which was seriously affecting the environment, particularly
the ecological system, and the economy of the country. The entire
beach from Cox’s Bazar to Tekhnaf was declared as an ‘Ecologically
Critical Area’ in 1999 and as such any kind of activities that might
change the existing character of the land and water or threaten the
local ecology is prohibited.

Section 5 of the S=IF:, ROMMT =27 ¢ (& G T GHAFOR AT
T AT G AT W TP B, T GR ATFTOF STl TR
2, 2000, prohibits from changing the nature of any land that has
been earmarked as an open place or natural reservoir, Pursuant to
section 8 of the Ain, any person, who acts in contravention of the Ain
is liable to imprisonment not exceeding 5 years or a fine not
exceeding Tk. 50,000. Moreover, by section 7 of the Environment
Conservation Act, 1995, the authority is empowered to direct any
person, who is responsible for causing any damage to the ecosystem,
to adopt corrective measures.

Disregard for laws and the legal provisions, the encroachment, earth
filling and temporary and permanent structure building were
continuing and failure to ensure proper implementation of laws caused
enough damage to the environment adversely affecting the beauty of
the long beach area. The duty and responsibility vested upon the
respondents to serve the people and initiate lawful steps against the
beach grabbers, but the respondents have failed to perform the duties
and responsibility and also failed to protect the above mentioned sea
beach from encroachment, earth filling and occupation. Under these
circumstances, the respondents may be directed to protect the sea
beach of Cox’s Bazar, which they are required by law to do.

Being aggrieved by and dissatisfied with the inaction of the
respondents and having no other equally efficacious remedy provided
by law the petitioners moved the Writ Petition as a public interest
litigation and obtained the Rule Nisi along with the following interim
directions-



(1)  upon the respondent No. 8 to demarcate the sea beach
area at Cox’s Bazar by a special team;

(1) upon the respondent Nos. 9 and 10 to arrange police
force for that area so that no one can encroach, occasion earth
filling or build any permanent or temporary construction within
the area for a period of 3 (three) months from the date of the
order, and

(i11)) upon the respondent Nos. 8-10 to demolish/remove all
the temporary and permanent structures within the sea beach
area at Cox’s Bazar forthwith and to submit a report of
compliance to this Court within 7 (seven) days from the date of
receipt of the order.

It appears from the office note dated 26.02.2010 that the Rule Nisi was
properly served on the respondents, but none of them filed any
Affidavit-in-Opposition in rebuttal of the allegations and averments
made in the Writ Petition. However, it further appears from the record
that one Muhammad Noushad Karim, proprietor of Messer’s Angel
Drop (Restaurant), Merin Drive Road, Kalatali, New Sea Beach Road,
Jhilanjha, Cox’s Bazar Sadar, Cox’s Bazar without being added as a
party to the Writ Petition filed an application for direction on
modification of the ad-interim order dated 10.01.2011. After hearing,
the applications was rejected by the order dated 07.03.2011. But the
record does not disclose that the said applicant was aggrieved by the
order of rejection dated 07.03.2011.

Having placed the Writ Petition, Mr. Manzill Murshid, learned
Advocate for the petitioners submits that encroaching, earth filling
and building temporary and permanent structures in the sea beach area
at Cox’s Bazar are contrary to all applicable laws of the land, but the
respondents failed to discharge their duties to protect and preserve the
sea beach area at Cox’s Bazar, which they are required by law to do.

The learned Advocate for the petitioners then submits that such
disregard to laws and failure to ensure proper implementation of laws
have caused serious damage to the environment of the sea beach area
adversely affecting the environment and ecosystem of the country,
and the attraction of the tourists for the longest beach in the world and
as such the respondents may be directed to protect the sea beach area
at Cox’s Bazar and remove all structure made thereon, which they are
required by law to do.

The Learned advocate also submits that by not implementing the laws
the respondents have undermined the rule of law and jeopardized the



peoples’ fundamental right as guaranteed under Article 31 of the
Constitution of Bangladesh by failing to protect, preserve and refresh
the environment and ecosystem of the area in accordance with law
and as such, the respondents may be directed to implement the
relevant in protecting and preserving the sea beach area at Cox’s
Bazar, which they are required by law to do.

We have perused the Writ Petition and heard the learned Advocate for
the petitioners.

It appears from the Writ Petition that it has been based on a report
published in the ‘Daily Star’ on 05.01.2011 under the headline,
“Grabbers feast on Cox’s Bazar- Landscape, tourism prospect of
world’s longest beach at stake”. The report was illustrated with a
number of photographs with the comment. “ ONSLAUGHTS ON
BEACH- Authorities concerned seem to have turned a blind eye to the
ominous encroachment into the Cox’s Bazar beach — the longest
sandy sea beach in the world and the heart of the country’s rising
tourism industry. Some government organisations, political clouts and
influential locals are grabbing the beach by erecting commercial
centres. The act is prohibited by law, as the zone is considered
ecologically critical. Besides, the illegal establishments are spoiling
the view of the tourist attraction,” The report says that different
government bodies, armed forces, political high-ups and local
influential people already illegally constructed hotels, rest houses,
restaurants, coffee shops, and gift shops on and along the beach. Many
encroachers put up signboards saying they are the owners of the land
through purchase. Some encroachers are erecting makeshift structures
on the sandy beach where water hits during high tide. Bricks and other
materials were seen piled along the beach for further construction.
The wholesale unplanned constructions and putting up of signboards
are turning the beautiful seashore into an eyesore. In 1999, the
Government declared the entire beach from Cox’s Bazar to Teknaf as
an ‘Ecologically Critical Area.” Therefore, any activity that might
change the nature and character of the land and water or threaten local
ecology is prohibited. However, it appears from the report that the
Department of Environment on 07.12.2010 instructed the local
administration to remove all illegal structures and stop construction of
roads on the beach in seven days. The report reveals that the office of
the Deputy Commissioner, Cox’s Bazar prepared a report on all
incidents of encroachment into the sea beach and sent it to the higher
authorities for necessary instructions and actions against such illegal
encroachment.



Section 87 of the State Acquisition and Tenancy Act, 1950 enshrines
the mandate that notwithstanding anything contained in any other law
for the time being in force that any land gained by accession from the
recess of a river or sea shall vest absolutely in the Government.
Therefore, the sea beach and seashore belong to the Government.
Consequently, the respondents being government servants it is their
duty to protect and preserve such land of the Government.

But the petitioners averred that the authorities concerned did not take
any effective steps to remove the illegal structures from and to stop
further construction or erection of any new structures in the sea beach
and thereby they are allowing the encroachers to grab the sea beach.
The respondents did not refute the petitioners’ averments and
accordingly, the same are deemed to have been admitted by them.

If the Government is satisfied that due to degradation of the
environment the eco-system of any area becomes critical or is
apprehended to be critical, it can declare by a Gazette Notification the
area as an ‘Ecologically Critical Area’ under subsection (1) of section
5 of the Environment Conservation Act, 1995. Subsection (2) of
section 5 of the Act provides that the Government shall specify in the
Gazettee Notification what are the acts or processes shall not be
continued or initiated. By sections 4 and 7 of the Act, respondent No.
7 is empowered to take any appropriate action against the perpetrators
to protect the environment, ecology and the ‘Ecologically Critical
Area’ and to require them adoption of corrective measures against the
environmental wrongs. It has already been found that the sea beach
from Cox’s Bazar to Teknaf was declared ‘Ecologically Critical Area’
in 1999, but the respondents have not taken any effective measures
against the illegal encroachment into and construction or erection of
permanent and temporary buildings and structures on the sea beach.

Section 5 of Act of 2000 (T4, SN *=T 8 (TN *RE@F N
GETFINE (AT el CNF TR CEI WY, Ses Ze, Twii @R ATFfes
ST REFE W12, 2000) stipulates that save and except as provided
in this Act, the nature of any land earmarked as a playground, open
space, park and a natural water reservoir cannot be changed or such
land cannot be used otherwise nor any such land can be let out, leased
out and transferred in any manner. However, under sections 6 and 7 of
the Act, the concerned authority, on an application filed duly for
changing the nature of any such land, may approve such changing
upon consideration as to whether (a) thereby the purposes and
objective of the Master Plan would be frustrated and if so, the extent
thereof, and (b) it will entail any harmful effect on the environment of
the concerned locality or whether the local residents would be



otherwise prejudiced thereby. Subsection (3) of section 6 of the Act
specifically propounds that even if the land requiring the change of its
nature and character belongs to the Government, any local authority,
statutory body or company, as the case may be, the provisions of
section 6 of the Act Shall apply thereto to the same extent. Section
8(1) provides that if any person contravenes any provision of the Act
shall be liable to imprisonment not exceeding 5 years or a fine not
exceeding Taka-50,000 or both. Section 8(2) further provides that if
any person changes the nature of any such land in contravention of the
provisions of section 5 the concerned authority may, inter alia,
prevent the person from changing the nature of such land and may
direct the person to demolish the unauthorised construction made
thereon. Section 8(3) provides that any unauthorised building or
structure already constructed or erected shall be forfeited in favour of
the concerned authority by the order or the Court.

Therefore, section 5 of the Act of 2000 restricts not only any private
body or person, even also the Government, any local authority,
statutory body or company to change the nature and character of any,
amongst others, open space of an urban area and to use or deal with
such land otherwise without being so permitted through the procedure
laid in sections 6 and 7 of the Act, and if any body or authority does
so in contravention of the provisions of section 5, the concerned
authority may, under section 8(2), prevent them from doing so and
direct them to demolish the unauthorised structure.

Subsequently, the JIET A HFFFe Garwt ¢ [Uag =7 owe =LA,
Y050 was enacted for the purpose of IEMC* B Fig @ Gl Ted
ARG, T 8 RPIHIF A +15 He@fFre ol @ [ 2[5 weee (el
R *RIB TR TR weifiEe FeAa flid ¢ e fr@d © For the
purpose of disposal of this Writ Petition the following provisions of
the Ain are relevant-
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The Cox’s Bazar sea beach being the longest sandy sea beach in the
world is the heart of the country’s rising tourism industry. Therefore,
the respondents are also duty bound under the IREICH 2B WRAfFFo
QT 8 ROy 2GS =12+, 2050 to protect and preserve the Cox’s
Bazar sea beach by, amongst others, preventing the land grabbers
from encroaching into it and by demolishing and removing the
buildings and structures constructed or made thereon, which are not
allowable under the relevant laws as have been discussed in this
judgment.

For the reasons stated above, the Rule is made absolute.

The respondents are directed to protect and preserve the Cox’s Bazar
sea beach- the longest sea beach in the world, with its natural feature
and beauty, and to prevent the land grabbers from encroaching into
and earth filling in the sea beach area.

The respondents are further directed to demolish and remove the
permanent or temporary buildings and structures constructed or made
thereon, which are not allowable under the relevant laws as have been
discussed in this judgment, within 30 days from the date of receipt of
this judgment and order, and to realise the costs thereof from the
concerned person, body or authority and/or to take necessary steps, if



required, for forfeiture of such buildings and structures in accordance
with law.

The respondents are also directed to file an affidavit in compliance
within 40 days from the date of the receipt of this judgment and order.

This Writ Petition shall be deemed to be a ‘Continuous Writ of
Mandamus’. Accordingly, the respondents shall submit their progress
and performance report in this regard to this Court from time to time
as this court may order.

The Petitioners are to proceed immediately to discharge their duty in
this behalf.

The office is directed to send the judgment and order to immediately
the respondents at the costs of the Office.



