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Md. Rezaul Hasan, J:

On this application, filed under Article 102 of the Constitution of the
People’s Republic of Bangladesh, a Rule Nisi has been issued, calling
upon the respondents to show cause as to why directions should not be
given upon the respondents to protect the river Kornofuli at Chittagong,
from encroachment and earth filling and why the respondents should not
be directed to remove all permanent and temporary structures made
within the river Kornofuli if they are found to have been constructed in
breach of the law and / or pass such other or further order or orders as to
this Court may seem fit and proper.

Facts stated in the writ petition, in brief, are that the petitioners are
seeking direction upon the respondents to stop encroachment, earth
filling, construction of temporary and permanent structures and buildings
on the Banks of River Kornofuli, at Chittagong, that were being made or
done violating the provisions of the Bangladesh Environment
Conservation Act 1995 (amended in 2000 and 2002), and S, e
%9 8 (T QA (N GFFPIR (ACAE e (N G (KT W0 S FIW, Swgiey
a3 rpfes weTgE Aw wkw, 2000. The petitioners have filed this
petition, under Article 102 of the Constitution, as a public interest
litigation in order to take necessary steps against the violation of the
provisions of law as well as for a direction upon the respondents to take
necessary steps to protect the river Kornofuli and its banks from unlawful
encroachment that has been obstructing the natural course of water flow
in the said river as well as has been adversely affecting the environment;
that lives of millions of people residing in Chittagong Metropolitan City
area and on both sides over the banks are depending on the existence of
Kornofuli River. Moreover, the biggest port is dependent on the natural
course of water and navigability of this river. But, due to continuous
illegal encroachment, earth filling and building of structures in the above



mentioned river and on it’s banks, day by day it is losing its width, depth
and navigability, affecting the business and riverian lives in that area; that
these unlawful encroachments are preventing pluvial waters from running
into the river, that results in inundation of public paths, residential and
commercial zones and many areas of the port city; that the river is
playing an effective role in protecting the environment. But, due to illegal
acts of the law violators, this river can not make it’s geo-physical
contribution in conserving the environment; that Section 5 of ==,
e *i2g 8 (ol *12ER TR GoTR. (TR A (N Q@i (LR WS S B,
T @R IFres TeryIe A wWikw, 2000, prohibits any change in the
nature of any water body like river; that pursuant to section 8 of the said
Act, any person who acts in contravention of the Act is liable to suffer
Imprisonment not exceeding 5 years or a fine not exceeding Taka 50,000.
Moreover, under section 7 of the Environment Conservation Act, 1995,
the authority has been empowered to direct any person, responsible for
causing damage to the ecosystem, for adopting corrective measures; that
due to illegal encroachment, earth filling and building of temporary and
permanent structures on the banks of River Kornofuli, the nature of the
river has been changed, which is a clear contravention of section 5 of the
Act No. 36 of 2000; that under these circumstances the respondents are
legally bound to protect the River Kornofuli, in accordance with law;
that, duties and responsibilities are vested upon the respondents to protect
and conserve the river and to initiate lawful steps as per provisions of the
Acts, aforementioned. But, the respondents have failed to perform the
duties and responsibilities as vested upon them and also failed to protect
the River Karnofuli from illegal encroachment, earth filling and
occupation; that on 14.07.2010 a report was published in a news paper,
namely- ‘Daily Zonokontho’, wherein it has been reported that the river
banks of Kornofuli are being encroached by earth filling and building
temporary and permanent structures by a quarter of people, though it is
unauthorized. It was also stated in that report that though such kind of
activities were continuing, but the concerned authority was silent and was
not performing their duties properly. Consequently, the very existence of
the river Karnofuli is exposed to serious risk. It was further reported that,
the interested quarter occupied the river and created obstruction to the
normal flow of water in the River, which is seriously affecting the
ecological system. That an ATN News broadcast, on 29.06.2010, that the
encroachment was continuing, but no step was taken by the



administration; that the encroachment, earth filling and building of
temporary and permanent structures on the river banks are contrary to the
provisions of the laws mentioned above; that the respondents are silent
and are flouting the obligations entrusted upon them and they have
miserably failed to enforce the law and to protect public interest; that
owing to the failure to ensure proper implementation of laws by the
respondents, enough damage to the environment and the city dwellers
have already been caused and, due to their inaction, functioning of
Chittagong Port may be seriously hampered. Under these circumstances
the respondents are legally bound to protect the river Kornofuli in
accordance with law and that necessary directions may be given to that
end.

Hence this writ petition has been filed, as PIL by the petitioners and the
instant Rule, quoted at the inception, has been issued.

The respondent No. 13 has appeared in this matter and filed an affidavit-
in-compliance supporting the case of the petitioners and further stating
that the office of the Respondent No0.13 is always aware to save the
government property and to look after public interest and have already
completed several eviction activities within short time. List of some
illegal settlers have already been prepared. Now the demarcation process
Is going on. After completion of demarcation, the illegal settlers will be
evicted. The cases of trespassing and encroachment upon government
property are brought to the notice of the authority promptly for taking
legal action against the trespassers and encroachers; that from the office
record of Bakalia Bhumi Office it is found that the river Karnofuli is
flowing in Mouza Bakalia under P.S- Bandar of Chittagong District. The
said river has been recorded as government Khash land in B.S. Khatian
No. 1 with B.S. Plot No. 926 2%? ggég & 8651 with an area of
153.50+176.50+129.00+147.10 respectively with classification of land as
Nodi (River), with remarks as Kornafuli river in remarks Column of the
B.S. Khatian. Some people have filed several civil suits claiming their
ownership in the property of above river in different civil courts, against
the government, seeking declaration that the B.S. record is incorrect and
to declare the right and title of the plaintiffs in the suit land (i.e. Kornafuli
River). This office is contesting the cases carefully by submitting the S.F.
through the proper authority, in time. This Bhumi Office has submitted




list of trespassers of river Karnufuli, to ensure taking lawful action
against them, to the authority and Eviction case No- 14/2009 also started
under ordinance No-xxiv/1970 which is under process. Besides that,
some other trespassers list has been submitted to the authority to take
action against their illegal occupation of government Khash Land
(Kornafuli river) from this office at different times; that from the office
record of Firingibazar Bhumi office it is found that the river Kornafuli is
flowing in Mouza Firinghi Bazar and Suja Katgor under P.S. Bandar of
Chittagong District. The said river has been recorded as government
khash land in Mouza Suja Katgor, under P.S- Bandar, B.S. Khatian no.
01, B.S. Plot No. 601 with an area of 43.1000 acre and Mouza Firinghi
Bazar, B.S. Khatian No. 01, B.S. Plot No. 701 with an area of 0.7485
acre, respectively, with classification of land as Nodi (River) with
remarks as Kornafuly river in remarks column of the B.S. Khatian; that
from the office record of Agrabad Bhumi office it is found that the river
Kornafuli is flowing through Mouza Madarbari under P.S. Bandar of
Chittagong District. The said river has been recorded as government
khash land in B.S. Khatian no. 01, B.S. Plot No. 1851 with an area of
0.9300 acre as Nodi (River), with remarks as Kornafuly river in remarks
column of the B.S. Khatian; that from the office record of Chandgaon
Bhumi office it is found that the river Kornafuli is flowing through
Mouza Char Mohara P.S. Bandar B.S. Khatian No. 01, B.S. Plot No. 76
with an area of 71.00 acre and Mouza Mohara P.S- Chandgaon- B.S. Plot
No. 3657/3740, 8776/10178, 10178/10179, 16215 with an area of
(0.1344+0.2850+0.5300+69.10)= 70.0494 acre as Nodi (River), with
remarks as Kornafuli river in remarks column of the B.S. Khatian; that
the office of the Deputy Commissioner Chittagong is always alert about
trespassers of government Khash Land as well as Kornafuli river; that the
total work procedure of the Respondents after the rule issuing order
dated-18.07.2010 by the High Court Division has been annexed vide
AT W:0€.82.5¢00.90%.0¢.005.5¢.9doy dated-08.11.2015, where it has
been reflected that the Respondents have every good intention to save the
river ‘KARNAFULI’.

Learned Advocates Mr. Manzill Murshid and Mr. Sanjoy Mandal, have
appeared for the petitioners. Mr. Murshid, having placed the petition,
submits that, the office of the respondent No. 3 has done a survey as per
direction of this Division and submitted a report, along with a map,
clearly showing the names of the persons unlawfully occupying the banks



of river Kornofuli that belongs to the Government. He submits that, as
defined in Clause (==5) of section 2 of Bangladesh Environment
Conservation Act, 1995 (BECA 1995), the river Karnofuli along with its
banks comes within the definition of ‘w@a’. He next submits that
section ‘6 Uma’ of the said Act clearly prohibits filling earth and
changing the nature of any river or ‘&&i¥R’, in any manner whatsoever,
and the provisions of this section shall prevail over the provisions of any
other laws. He next submits that, violation of any provision of this Act is
punishable as enumerated in the Table, Column- 8, read with section 15
of the said Act. He further submits that, Karnofuli river comes within the
definition of ‘arpfes sy’ as defined in Clause (5) of section 2 of the
ArPpfes TeryE e Wiz, 2000 ( Act No. 36 of 2000). Section 5 of this
Act clearly prohibits change of nature of any ‘@igfes s’ (river in this
case) in any manner and provides for punishment for violation of any
provisions of the Act, vide section 8 of the said Act. Besides sub-section
(2) of section 8 empowers the authority to require any person or any other
body to demolish the illegal construction, but as has been shown in the
survey report, submitted by the office of the Respondent No. 13, it is
evident that there are at least 2187 illegal occupants as per R.S. record,
who are illegally occupying the banks of river Karnofuli running across
several mouzas namely, Bakalia, Suja Katgor, Char Mohara, Mohara,
East Potenga, Motherbari, Gosaildanga, Monohorkhali and Firingi Bazar,
as stated in the affidavit-in- compliance. But inspite of their having clear
legal duty to prevent unlawful occupation and change of nature of ‘Sqe
s’ 1.e. the river Karnofuli along with its bank, the respondents are
paying no heed to the statutory duty imposed upon them under the
aforesaid provisions of law. He also submits that the Government has
filed affidavit-in- compliance in which the government has also recorded
the names illegal occupants at several Mouzas through which the river
runs. Therefore, necessary directions may be given upon the respondents
to ensure compliance of the law, to protect the nature of river bank, to
restore public property for the public interest, to stop environmental
degradation, to maintain navigability of the river, to stop inundation of
the city caused due to halting of the pluvial water by the encroachers and
to ensure compliance of law. In support of his contention the learned
Advocate has cited two decisions, one reported in 17 BLT 455, whereby
the rule was made absolute with certain directions given upon the
respondents and another judgment of the Appellate Division, reported in



62 DLR (AD) 428, that upheld 17 BLT 455. In view of the aforesaid facts
and circumstances and the law declared by this court, the learned
Advocate prays that the petition has merit and the rule may be made
absolute with necessary directions.

The learned Deputy Attorney General Mr. A.K.M. Zahirul Hug, D.A.G.
appears along with learned Assistant Attorney General Ms. Samira
Tarannum Rabeya. They have made submission in support of the claim of
the petitioners and supported the eviction plan from the land comprising
Karnofuli in the several Mouzas namely, Bakalia, Suja Katgor, Char
Mohara, Mohara, East Potenga, Motherbari, Gosaildanga, Monohorkhali
and Firingi Bazar, as stated in the affidavit-in-compliance and have
asserted that the Government aware of these violations and shall take step
for eviction of illegal occupants.

However, both the parties, on query from the Bench, admit that some
areas of the river bank, as per R.S. record, appears to have been used for
the public purpose and that those areas may be excluded from the order,
inasmuch as, the constructions in the said area have been made by
involving public money and was done in the public interest.

We have heard the learned Advocates appearing for both sides, perused
the petition, the affidavit-in-compliance and other materials in the record.

Facts leading to issuance of the rule have been stated herein above, in
brief.

Having perused the survey report, we find that, the survey report lists as
many as 2187 illegal occupants, who are illegally seizing the banks of
river Karnofuli at several mouzas, namely- Bakalia, Suja Katgor, Char
Mohara, Mohara, East Potenga, Motherbari, Gosaildanga, Monohorkhali,
Firingi Bazar etc. under P.S. Bandar, District- Chittagong, and thereby,
they have changed the nature and character of the said river consisting of
its banks and the natural flow of water in the said river, by making illegal
constructions and by way of illegal encroachment.

Next, we have turned our attention to “TZ=<t, RSN *127 8 (T *==4 (o
G TR (TR T4 (T TR LR W, & B, TWiF IR 2Ffes Tt
Y W2, 20007, in brief the Act No. 36, 2000, and have consulted the
definitions of ¢ ¥€*%", and of ‘@Ffes &g’ given under section 2 of
the Act. The definitions are quoted below:




“AR-} () AT S TG T A, SBAN TyA T, oI Sy
T, AR T FEAT G TATSS: @R T (I WIe W @lfsfoe
(I 1= Syaw T, BifS Sesfice @ e @ o *=esw TeTerR (e
e (oTRoTl |

“qRI-3(D): "AIPres Tremidia * o T, A, {er, R, Ao At s e mEE g
ofe a1 7S, AW ATFI A RF] FEP, TR (IS QST A, T
AR I M (qfFS TN el @9 T A @R B N qiwet Feq 9w
I gfis B[ g 2303;” (underling is ours).

Having consulted the definitions quoted above, we find that ‘Karnafuli
River’, including its banks, flowing from its head to mouth, comes within
the definition of ‘efes weny * as defined in section 2(5) of Act No. 36
of 2000. We also find that the Respondent No. 8, the Chittagong City
Corporation (CCC) as well as the Chittagong Development Authority
(CDA), are also the proper authorities, as defined in the said Act, on
whom statutory obligations have been imposed under section 5 of the
Act, to enforce the provisions of this Act.

We have also consulted section 5 of the Act 36 of 2000, which reads as
follows:-

“qRI-¢ AT WS, TS T, THH @ AIFeT TENiE Tt ST At ey -
G2 WREE R T TS, (A W, TYE B, TN @R PO TR
foria fofers weng @it «ifieed Fa1 B T A TeHA TN T (& O IR
391 R T A e DI & 7 ©0], BEIRI S (P ©ICd 7 I AR
a1 1 (emphasis supplied).

We have, next, gone through the provisions of consulted section 8 of Act
No. 36 of 2000, which reads as follows:

“dil-v *Mf, Togi 1- 5) @ Ffe 92 JBER @9 [eF =" sk fof smas
¢ IPIA FRAMCS A SHKF ¢o(d=er) TR Tiwl ofvs w=[_ ToF WS A%d
231 |

() €= ¢ 9T R 57w IR W @ swen A sweiE sifReaE @d Akwes
9 =W, ©IY 2@ AT FerF @IfoH we e Dfiece widd [y e
e @fed Sriie i @f ARkRser s A4 awE JEce A  dg
fdifse smafere smqmifrs e s sifsrm coferm fao facs snfa @ ==y
@ W3 AR eR 45T 7 @9, Sewel eIttt (wferin o e iR a3
O (P I AR 52 AT @, Tewel wifHm (@i o v @ oo
AT 2@ 1 |7




(©) 92 3R [ e I I @ IS e @ SR tod =223
AME G1R T SIS SIS e MR FEHTTHA A0S AEHNS 27 |
(emphasis supplied)

We have then consulted the relevant provisions of the Environment
Conservation Act, 2005 ( BECA, 1995 or Act 1 of 1995). We find that
Clause (¥=) of section 2 defines the word ‘&4’ as follows:

(F3) "TEneR o i, e, [e, 2, A, 49, I A e e e g
s fofee of, a1 TR, R TR A THIE (PN AL T AT (ITRDB
AT qHN (NS (P S, T QAR Q&L o7t A 8 B o1 17t e
@3« @19 of¥; (emphasis added)

Thereafter, we have considered section 4 of the Environment
Conservation Act, 1995. That reads as follows:-

“g | TRIIRBIETRA Fael 8 FREM |- () 92 T3 [YF AATF, Al
A, ARTIHTS M Tem @3 AR aet f@et ¢ exweTa Smaeey TRARmES
TRIGSF A 8 e Afer [eafive Fwa Fi@ gzt Ffre A «ae «3
TR T SR WG T Swme @ @ i grem e faor
s “fifaea= |

We have, thereafter, examined the provisions of section v& of the
Environment Conservation Act, 1995. That reads as follows:

“YB) TEIYI TIFS AYI-FTeIY |--SNoTo®: R S (SN W3 AR F33
YIFA (@ T R fofers s <26 at o ) @eid @t sifiasa w1 a2
T 1 S *1S AF @, FARKE oy Tl M =Reo@ AR SENdE i
J141 facay fifer <1 712071 (emphasis supplied).

We have also noted that, section 4(ka) of the Environment Conservation
Act, 1995, enables the Director General of the, Department of
Environment, and any other persons authorized by him, to require
assistance of any government or any statutory body, who are bound to
render the assistance requested for.

We thus find that, river Karnafuli, from its head to mouth, comes within
the meaning of “ &ipfes w=Igiw » as defined in section 2(5) of Act 36 of
2000, as it falls within the meaning of * &&4K 7, defined under section
2(3<) of BEPC Act, 1995. As such, the DG, DOE, the CCC, the CDA
and other statutory bodies having any entrustment or obligations under
the said Acts, including the CPA (Respondent No. 9), the BIWTA
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(Respondent No. 10), are all responsible and duty bound to protect the
river, its banks, its natural character as well as the navigability.

We find from the survey reports and the river profile that, the encroached
area, as per R.S. and B.S. Survey, belongs to the government, as recorded
under Khash Khatian No. 1, under several mouzas namely, Bakalia, Suja
Katgor, Char Mohara, Mohara, East Potenga, Motherbari, Gosaildanga,
Monohorkhali and Firingi Bazar, under P.S. Bandar, District- Chittagong,
across which the river runs. Therefore, the government, represented by
the Deputy Commissioner (D.C), Chittagong, as well as the concerned
Ministry are equally duty bound to preserve and protect the river and its
banks, along with other respondents, by stopping and evicting all
unauthorized constructions and encroachments, done by way of earth
filling or building any kind of structure or in any other manner
whatsoever. It has to be noted with due concern that, section 5 of BECA,
1995, prohibits not only changing the character of * TR 13, Tx&E B,
Ty g3 weTgR”, but also prohibits the grant, lease or transfer of the
same. (emphasis added).

We have also consulted the judgment passed in Writ Petition No. 3503 of
2009, reported in 17 BLT(HCD) 455 HRPB Vs. Bangladesh. That writ
petition was filed alleging encroachment into the area of the rivers
Burigonga, Turag, Balu and Shitalakhya. It is evident that the High Court
Division(HCD), having considered the provisions of the above mentioned
statutes and all relevant aspects, made the rule absolute in that case and
certain directions were given upon the respondents for removal of all
illegal constructions. This judgment of the HCD was challenged in CPLA
Nos. 761, 767, 769, 772-773 and 781 of 2010, before the Appellate
Division. It appears from the judgment, reported in 62 DLR (AD) 428:
City Sugar Industries Ltd. and ors Vs. HRPB and ors, that the apex court
have considered the factual and legal issues of the case, dealt within the
impugned judgment passed by the HCD and upheld the judgment passed
by the HCD.

It further appears that, it was contended before the Appellate Division, on
behalf of the petitioners in CPLA No.781 of 2010 that, there was some
constructions made within the area of those rivers with the necessary
permission obtained from the concerned authority and that the High Court
Division illegally included the lawful constructions also for demolition
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and therefore acted illegally. In CPLA No. 761 of 2010, it was submitted
that, there cannot be any mandamus against law and that since licence
was given in favour of the petitioners (of CPLA No. 761 of 2010) as per
law, the judgment of the High Court Division, by way of mandamus, was
without jurisdiction.

However, among other, it was held by the Appellate Division, that it is
true that, “mandamus” cannot be issued against law, but the fact remains
that Act XXXVI1 of 2000 has provided for non-obstante clause in section
12(2) providing that notwithstanding any provision in any other law for
the time being in force the provisions of Act XXXVI of 2000 shall
prevail and since rivers are “ joladhar” (E@i4i) within the meaning of the
Ain, the law relating to Act XXXVI of 2000 must prevail over all other
laws and the High Court Division rightly issued the directions in order to
save the rivers from encroachments and pollution”.

Alongside, we find that the views expressed by the Supreme Court of
India, in the case reported in (1997) 1 Supreme Court Cases 388: M.C.
Mehta Vs. Kamalnath, is of great persuasive value and is an extended
dimension of the environmental jurisprudence. It was held in that case
that, “The notion that the public has a right to expect certain lands and
natural areas to retain their natural characteristic is finding its way into
the law of the land. The ancient Roman Empire developed a legal theory
known as the “Doctrine of the Public Trust”. The Public Trust Doctrine
primarily rests on the principle that certain resources like air, sea, waters
and the forests have such a great importance to the people as a whole that
it would be wholly unjustified to make them a subject of private
ownership. The said resources being a gift of nature, they should be made
freely available to everyone irrespective of the status in life. The doctrine
enjoins upon the Government to protect the resources for the enjoyment
of the general public rather than to permit their use for private ownership
or_commercial purposes. Though the public trust doctrine under the
English common law extended only to certain traditional uses such as
navigation, commerce and fishing, the American Courts in recent cases
expanded the concept of the public trust doctrine. The observations of the
Supreme Court of California in Mono Lake case clearly show the judicial
concern in protecting all ecologically important lands, for example fresh
water, wetlands or riparian forests. The observations therein to the effect
that the protection of ecological values is among the purposes of public
trust, may give rise to an argument that the ecology and the environment
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protection is a relevant factor to determine which lands, waters or airs are
protected by the public trust doctrine. The Courts in United States are
finally beginning to adopt this reasoning and are expanding the public
trust to encompass new types of lands and waters. There is no reason why
the public trust doctrine should not be expanded to include all ecosystems
operating in our natural resources. Our legal system- based on English
common law- includes the public trust doctrine as part of its
jurisprudence. The State is the trustee of all natural resources which are
by nature meant for public use and enjoyment. Public at large is the
beneficiary of the sea-shore, running waters, airs, forests and ecologically
fragile lands. The State as a trustee is under a legal duty to protect the
natural resources. These resources meant for public use cannot be
converted into private ownership. Thus the Public Trust doctrine is a part
of the law of the land.” (underlines supplied).

The facts that have led to initiation of the case of M.C. Mehta Vs. Kamal
Nath, (1997) 1SCC, 388, in brief are that, a news item appeared in Indian
Express stating that a private company Span Motels Pvt. Ltd., in which
the family of Kamal Nath ( a former Minister for Environment and
Forests) had direct link, had built a club at the bank of River Beas by
encroaching land including substantial forest land which was later
regularized and leased out to the company when Kamal Nath was the
Minister. It was stated that the Motel used earth-movers and bulldozers to
turn the course of the river. The effort on the part of the Motel was to
create a new channel by diverting the river-flow. According to the news
item three private companies were engaged to reclaim huge tracts of land
around the Motel. The main allegation in the news item was that the
course of the river was being diverted to save the Motel from future
flood. The Supreme Court took notice of the news item because the facts
disclosed therein, if true, were be a serious act of environmental-
degradation on the part of the Motel. (underlines supplied)

Before parting of, we do place on record our appreciation for doing this
Herculean task by the office of the Deputy Commissioner, Chittagong, by
preparing two sets of ‘survey reports’ along with the map (river profile),
submitted in compliance of direction of this court. The Map and these
2(two) sets of survey report shall be treated as appendices to this
judgment and be kept with record accordingly.
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In view of the foregoing deliberations and the decisions cited above, we
find merit in this rule and, in our considered opinion, the rule should be
made absolute with appropriate directions upon the respondents.

ORDER
In the result, the Rule is made absolute.

With reference to the provisions of Article 112 and Article 111 of the
Constitution of the People’s Republic of Bangladesh, we do hereby issue
the following directions, namely-

(i) The Deputy Commissioner, Chittagong, D.G., DOI, the Chief
Executive Officer of the Chittagong City Corporation(CCC), the
Secretary of the Chittagong Development Authority (CDA) and the
Chairman BIWTA are hereby directed to publish notices, with reference
to the directions given in this judgment and order in two vernacular local
daily news papers requiring all illegal occupants to remove their
installations, buildings and constructed establishments from the banks of
river Karnofuli, within 90 days from the date of publishing the notice.
The notice shall refer to the concerned Moujas alongwith the Police
Station and concerned Khatian number and shall be published by all
respondents within 7 days of the receiving this judgment and orders. The
notices shall be published on the same day, upon consultation among
themselves.

(i) The Deputy Commissioner, Chittagong, the Director General,
Department of Environment, the CEO, CCC and the Chairman CDA are
hereby directed to evict illegal occupants, as per the survey report based
on R.S. survey, in a joint effort to be taken under the action plan of
Deputy Commissioner, Chittagong, within the next 90 days to be counted
from the date of expiry of the above mentioned notice period.

(ii)  The Police Commissioner, Chittagong, including other law
enforcing agencies, shall render all assistances to the action to be taken
by the respondents towards implementation of the directions given
hereinabove. They should act in aid of the action plan.

(iv) All the respondents are directed to render such co-operation as may
be required by the Respondent No. 12 , Director General, DOE as may be
required of them as per provision of section 4(%) of Bangladesh
Environment Conservation Act, 1995.
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(v)  The Deputy Commissioner, Chittagong, Respondent No. 13 is
hereby directed to furnish authenticated copies of the survey reports (2
sets) showing the illegal occupants as per R.S. record to the CEO,
Chittagong City Corporation, the Chairman, Chittagong Development
authority, the Chairman- CPA, Chairman BIWTA and to the Director
General, DOE, within 3 working days of receiving copies of this
judgment and order.

(vi) All concerned respondents are directed to submit affidavit-in-
compliance, accordingly, after expiry of the above mentioned time frame,
to the Registrar of the High Court Division, subject to such other or
further order or orders as to this court may seem fit and proper.

(vii)  All the respondents are directed to ensure enforcement of section
5 and section 8 of ‘TR, RSN *127 8 (TF *2@W (N GATPR WA A7He
TR TR (TR S G B, Ty IR AT Tt 1w wizd, 2000° as
well as the provisions of section 6% read with section 15 of Bangladesh
Environment Conservation Act, 1995 and of other laws that may impose
upon the respondents similar obligations.

(viii)  The authorities in charge of or concerned with 1) & «v =% ==
7154 ( @fe FIfB) =iF =i [T Ao @itz (area of land occupied 1.30
acres) Q) I e Ffet, ( Rww W Iwer® =) ( area of land
occupied 10.00, v) Tt ifet @G F= (area of occupied land 1.80 acres),
situated under R.S. Khatian No. 1, Mouja- East Patenga, District-
Chittagong and 8) v8a 3w Fg7ca ffife (&b @ Srear (P a1 s,
fFernfae @, qatif-g, FFeRD @ree -0y, 8 T &b, (WH @ Ire FF ™=
SSIE AT SPTI 27gs/ A, Te 8 gl {6 & w4 ( occupied area
2.20 acres), ¢) B8N IMF FETHA A FAGE @R ¢ T AGFH
WA aters “pififws e TS, seam and 2ew e wRa™ Fofitam e
SafA™, B8 ( @ien: wmEEre)( occupied area 1.80 acres) and @3z v)
AR Te@ 5 FAE @R ¢ AT AGIE @I AbTaN (@
WA ¢ fefrstr Arem ) (area occupied  07.00 acres) are hereby
exempted from the eviction operation, since these constructions are
apparently made in the public interest.  However, these authorities are
directed to obtain clearance from the Office of the Director General,
DOE, as required under the proviso to section 6& of BEC Act, 1995,
unless they have obtained the same in the meantime. The Director
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General, DOE shall consider their request if these constructions are done
in the indispensable national interest. ( S wrer 7 ).

(ixX) The Deputy Commissioner, Chittagong, the DG, DOE, the CEO of
CCC, the Chairman CDA, the Chairman CPA and the Chairman BIWTA
shall take or cause to taken all such steps as may be required of them
under the provisions of law imposing statutory duty on them to protect
the river Karnaphully in accordance with the ‘river profile’.

(x) The respondents shall continue to perform their duties and shall
implement the directions given herein above untill the court directs
otherwise.

(xi) We further record that these directions shall be treated as continuous
mandamus and this court may, suo motu or otherwise, pass such order as
may be considered just and proper.

Let copies of this judgment and order be sent immediately to the
Respondents and persons named in clause (ix) above for their information
and compliance.

No order as to cost.
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| agree.

Noor Hossain
Bench Officer.
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(i)

In the result, the Rule is made absolute.

With reference to the provisions of Article 112 and Article 111 of
the Constitution of the People’s Republic of Bangladesh, we do hereby
issue the following directions, namely,

(i)  The Deputy Commissioner, Chittagong, D.G., DOI, the
Chief Executive Officer of the Chittagong City
Corporation(CCC), the Secretary of the Chittagong
Development Authority (CDA)and the Chairman BIWTA
are hereby directed to publish notices, with reference to
the directions given in this judgment and order passed, in
two vernacular local daily news papers requiring all
illegal occupants to remove their installations, buildings
and constructed establishments from the banks of river
Karnofuli, within 90 days from the date of publishing the
notice. The notice shall be published by all respondents
within 7 days of the receiving this judgment and orders,
notices shall be published on the same day, upon
consultation among them.,
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In the result, the Rule is made absolute.

With reference to the provisions of Article 112 and Article 111 of
the Constitution of the People’s Republic of Bangladesh, we do hereby
issue the following directions, namely,

(ili) The Deputy Commissioner, Chittagong, D.G., DOI, the

Chief Executive Officer of the Chittagong City
Corporation(CCC), the Secretary of the Chittagong
Development Authority (CDA)and the Chairman BIWTA
are hereby directed to publish notices, with reference to
the directions given in this judgment and order passed, in
two vernacular local daily news papers requiring all
illegal occupants to remove their installations, buildings
and constructed establishments from the banks of river
Karnofuli, within 90 days from the date of publishing the
notice. The notice shall be published by all respondents
within 7 days of the receiving this judgment and orders,
notices shall be published on the same day, upon
consultation among them.,

(iv)



20

(V)
(vi)

Noor Hossain
Bench Officer.

“qi-} () FEATF oG TG T AT, BN TyH FOATE, oI Gl
FELT, AN TRA FEITF IR TATTS: IR O (FI SNLTa wQ effsfrs
I *178 Tpre FeoE, FBife Feofierm a=r e ¢ oot *=ea oTeeTerR (eeE
T (TS|
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“YIA-3(F): iPfesd g T o i, Ae, e, wifw, aeh @ s e aEE
A Bofre A1 e, FNE TER A (@I ARG TP, TP IS AN 7,
M1 SRR a1l AN (TS TP Qe @2 Ao A @22 B A qia1el S 9
(I gfis B9 e 2303;” (underling is ours).

12.  Having consulted the definitions quoted above, we find that
‘Karnafuli River, including its banks’, flowing from its head to mouth,
comes within the definition of "eigfes wenyiw * as defined in section 2(5)
of Act No. 36 of 2000. We also find that the Respondent No. 8, the
Chittagong City Corporation (CCC) as well as the Chittagong
Development Authority (CDA), are also the proper authorities, as defined
in the said Act, on whom statutory obligations has been imposed under
section 5 of the Act, to enforce the provisions of this Act.

13.  We have also consulted section 5 of the Act 36 of 2000, that reads
as follows:-

“FI-¢ (AR W, TS B, THI 8 2AIFOS TR N RS At fFrww 1-
a3 I3 Ry Sl e, (I WY, Y I, TN GR AIFed TEYE
feoTiea fofee wiei eIt Afkes a1 AR 1 A Tewel TRo & (P O IR
391 ZE T A e TIRER G T ©%l, 3SR I O (&FIF Ol T~ 341 A2
71 | (emphasis supplied).

14.  We have next consulted section 8 of Act No. 1 of 1995(BECA
1995), which reads as follows:

“dil- #, TorM 1- ») @F & «3 2R @ {9 oo e fof safas
¢ IPTEE TRMCS A SHEF ¢o(er) e T TME FA]q T WS AGHE
2304 |

() = ¢ 9T R 57 s W @ swen A sweE SR @@ ARk
M =W, OIF B ALHB FEF @15+ we whiw e widd [ aewsa
e @it Srfe e @ft Afesema Fis A ema Fhice AfE 3
fAdifte smfere smqanfrs g s sifsra ez o fics wifv @3 =@y
@ W3 R 583 AT T @, Tewet iz wleia o s onfa @9
O (I O3 AR 553 AFd (@, Tewol ©ifEr (TR T (i SFosjge
A REE 1 1”7

(©) 92 N3 [ TS S I (@I AT seiifre @ SR (o 23
AF (TR T SISO TS Sree MefEB FEATT 08 IS 73R |
(emphasis supplied)
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15.  We have next consulted the relevant provisions of the Environment
Conservation Act, 2005 ( Act 1 of 1995). We find that Clause (+=) of
section 2 defines the word ‘1€’ as follows:

() "TengR o i, e, [e, 2y, A, 459, I A e Tee Twed g
s fofee oy, i TR, N TR A TIE (PN ALEG] T AT (ITRDB
AR T (TS (F TN, I AR =TI, 7T AN ¢ B A arwel Fea
@3+ @19 ©f¥; (emphasis added)

16.  Thereafter, we have turned our attention to section 4 of the
Environment Conservation Act, 1995. That read as follows:-

“8 | TG Fael 8 PR |- () 92 T3 {4 AATTF, Al
AT, ARTIHTS AT T @3+ I e 8 R Sheey WRPReES
CEFEF DI 8 AT et [Afvs 76a FH@T a7t Fface N @3z @3
WEE T SR WG T Swme @ @ i drem e fao
s« |
17.  We have, thereafter, turned our attention to the provisions of
section v& of the Environment Conservation Act, 1995. That reads as
follows:

“YB) TETIHIR TIFS AYI-FTeIY |--SPoS: R O (@I R A" F3
AFF (@FH TR Bea e st w7t At o @Fend @t sfked T4 T2
T | O *S AF @, TARE o 7l AR Qe2@ J2AFE TR Tiee
et facg fifes w41 T1=ea1”(emphasis supplied).

18. We have also noted that section 4(ka) of the Environment
Conservation Act, 1995, enables the Director General of the, Department
of Environment, and any other persons authorized by him, to require
assistance of any Government or any statutory body, who are bound to
render the assistance requested for.

19.  We thus find that, river Karnafuli, from its head to mouth, comes
within the meaning of “ &S &4 ~ as defined in section 2(5) of Act
36 of 2000, as it falls within the meaning of * &« ” defined under
section 2(=<) of BEPC Act, 1995. As such, the DG, DOE, the CCC, the
CDA and other statutory bodies having any entrustment or obligations
under the said Acts, including the CPA (Respondent No. 9), the BIWTA
(Respondent No. 10), are all responsible and duty bound to protect the
river, its banks, its natural character as well as the navigability. Besides,
since the increased area, as per R.S. and B.S. Survey, belongs to the
government, as recorded under Khash Khatian No. 1, under several
mouzas namely, Bakalia, Suja Katgor, Char Mohara, Mohara, East
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Potenga, Motherbari, Gosaildanga, Monohorkhali and Firingi Bazar,
under P.S. Bandar, District- Chittagong, across which the river runs,
therefore, the government, represented by the Deputy Commissioner
(D.C) Chittagong as well as the concerned Ministry is equally duty bound
to preserve and protect the river and its banks by stopping and evicting all
unauthorized constructions and illegal encroachments, done by way of
earth filling or building any kind of structure or in any other manner
whatsoever. It has to be noted with due concern that, section 5 of BECA,
1995, prohibits not only changing the character of “ t¥=« TS, TN 3,
Tmyie R TR, also prohibits of all these in any other manner as well as
the grant, lease or transfer of the same.

20.  We have also consulted the judgment passed in Writ Petition No.
3503 of 2009, reported in 17 BLT(HCD) 455 HRPB Vs. Bangladesh.
That writ petition was filed alleging encroachment into the area of the
rivers Burigonga, Tugag, Balu and Shitalakhya. It is evident that the High
Court Division, having considered the provisions of law and all relevant
aspects, made the rule absolute in that case and certain directions were
given upon the respondents for removal of all illegal constructions. This
judgment was challenged in CPLA Nos. 761, 767, 769, 772-773 and 781
of 2010, before the Appellate Division. It appears from the judgment,
reported in 62 DLR (AD) 428: City Sugar Industries Ltd. and ors Vs.
HRPB and ors. That the apex court have considered the factual and legal
issues of the case, dealt with the impugned judgment passed by the High
Court Division, and upheld the judgment passed by this Division.

21. It further appears that, it was contended before the Appellate
Division, on behalf of the petitioners in CPLA No.781 of 2010 that, there
was some constructions made within the area of those rivers with the
necessary permission obtained from the concerned Authority and that the
High Court Division illegally included the lawful constructions also for
demolition and therefore acted illegally. In CPLA No. 761 of 2010, it was
submitted that, there cannot be any mandamus against law and that since
licence was given in favour of the petitioners (of CPLA No. 761 of 2010)
as per law, the judgment of the High Court Division, by way of
mandamus, was without jurisdiction.

22.  However, among other, it was held by the Appellate Division, that
it is true that, mandamus cannot be issued against law, but fact remains
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that Act XXXVI of 2000 has provided for non-obstante clause in section
12(2) providing that notwithstanding any provision in any other law for
the time being in force the provisions of Act XXXVI of 2000 shall
prevail and since rivers are “ joladhar” (E@4i) within the meaning of the
Ain, the law relating to Act XXXVI of 2000 must prevail over all other
laws and the High Court Division rightly issued the directions in order to
save the rivers from encroachments and pollution”. We do place on
record our appreciation for doing this Herculean task by the office of the
Deputy Commissioner, Chittagong by preparing two sets of ‘survey
reports’ along with the map, submitted in compliance with direction of
this court. The Map and these 2(two) sets of survey report shall be treated
as appendices to this judgment and be kept with record accordingly.

23.  We find the views expressed by the Supreme Court of India, on the
case reported in (1997) 1 Supreme Court Cases 388: M.C. Mehta Vs.
Kamalnath, is of great persuasive value and an extended dimension of
environmental jurisprudence. It was held in that, the notion that the public
has a right to expect certain lands and natural areas to retain their natural
characteristic is finding its way into the law of the land. The ancient
Roman Empire developed a legal theory known as the “Doctrine of the
Public Trust”. The Public Trust Doctrine primarily rests on the principle
that certain resources like air, sea, waters and the forests have such a
great _importance to the people as a whole that it would be wholly
unjustified to make them a subject of private ownership. The said
resources being a gcift of nature, they should be made freely available to
everyone irrespective of the status in life. The doctrine enjoins upon the
Government to protect the resources for the enjoyment of the general
public rather than to permit their use for private ownership or commercial
purposes. Though the public trust doctrine under the English common
law extended only to certain traditional uses such as navigation,
commerce and fishing, the American Courts in recent cases expanded the
concept of the public trust doctrine. The observations of the Supreme
Court of California in Mono Lake case clearly show the judicial concern
in_protecting all ecologically important lands, for example fresh water,
wetlands or riparian forests. The observations therein to the effect that the
protection of ecological values is among the purposes of public trust, may
give rise to an argument that the ecology and the environment protection
is a relevant factor to determine which lands, waters or airs are protected
by the public trust doctrine. The Courts in United States are finally
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beginning to adopt this reasoning and are expanding the public trust to
encompass new types of lands and waters. There is no reason why the
public trust doctrine should not be expanded to include all ecosystems
operating in our natural resources. Our legal system- based on English
common law- includes the public trust doctrine as part of its
jurisprudence. The State is the trustee of all natural resources which are
by nature meant for public use and enjoyment. Public at large is the
beneficiary of the sea-shore, running waters, airs, forests and ecologically
fragile lands. The State as a trustee is under a legal duty to protect the
natural resources. These resources meant for public use cannot be
converted into private ownership. Thus the Public Trust doctrine is a part
of the law of the land.” (underlines supplied).

24. The facts that have led to initiation the case of M.C. Mehta Vs.
Kamal Nath, (1997) 1SCC, 388, in brief are that a news item appeared in
Indian Express stating that a private company Span Motels Pvt. Ltd., in
which the family of Kamal Nath ( a former Minister for Environment and
Forests) had direct link, had built a club at the bank of River Beas by
encroaching land including substantial forest land which was later
regularized and leased out to the company when Kamal Nath was the
Minister. It was stated that the Motel used earth-movers and bulldozers to
turn the course of the river. The effort on the part of the Motel was to
create a new channel by diverting the river-flow. According to the news
item three private companies were engaged to reclaim huge tracts of land
around the Motel. The main allegation in the news item was that the
course of the river was being diverted to save the Motel from future
flood. The Supreme Court took notice of the news item because the facts
disclosed therein, if true, were be a serious act of environmental-
degradation on the part of the Motel. (underlines supplied)

25. In view of the foregoing deliberations and the decisions cited
above, we find merit in this rule and, in our considered opinion, the rule
should be made absolute with appropriate directions upon the
respondents.

ORDER

In the result, the Rule is made absolute.
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With reference to the provisions of Article 112 and Article 111 of
the Constitution of the People’s Republic of Bangladesh, we do hereby
issue the following directions, namely,

(vii) The Deputy Commissioner, Chittagong, D.G., DOI, the

Chief Executive Officer of the Chittagong City
Corporation(CCC), the Secretary of the Chittagong
Development Authority (CDA)and the Chairman BIWTA
are hereby directed to publish notices, with reference to
the directions given in this judgment and order passed, in
two vernacular local daily news papers requiring all
illegal occupants to remove their installations, buildings
and constructed establishments from the banks of river
Karnofuli, within 90 days from the date of publishing the
notice. The notice shall be published by all respondents
within 7 days of the receiving this judgment and orders,
notices shall be published on the same day, upon
consultation among them..

(viii) The Deputy Commissioner, Chittagong, the Director

(ix)

(xi)

General, Department of Environment, the CEO, CCC and
the Chairman CDA are hereby directed to evict illegal
occupants, as per the survey report based on R.S. survey,
in a joint effort to be taken under the action plan of
Deputy Commissioner, Chittagong, within the next 90
days to be counted from the date of expiry of the above
mentioned notice period.

The Police Commissioner, Chittagong, shall render all
assistances to the action to be taken towards
implementation of the directions given herein.

All the respondents are directed to render such co-
operation as may be required by the Respondent No. 12 ,
Director General, DOE as may be required of them as per
provision of section 4(%) of Bangladesh Environment
Conservation Act, 1995.

The Deputy Commissioner, Chittagong, Respondent No. 13
Is hereby directed to furnish authenticated copies of the
survey reports (2 sets) showing the illegal occupants as
per R.S. record to the CEO, Chittagong City Corporation,
the Chairman Chittagong Development authority,



(xii)

(xiii)
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Chairman- CPA, Chairman BIWTA and to the Director
General, DOE within 3 working days of receiving copies
of this judgment and order.

All concerned respondents are directed to submit
affidavit-in-compliance accordingly after, expiry of the
above mentioned time frame, to the Registrar of the High
Court Division, subject to such other or further order or
orders as to this court may seem fit and proper.

All the respondents are directed to ensure enforcement of
section 5 and section 8 of ‘TR, [P *=g 8 (Tl *==R
(T GFFPIR. AR e (T @RI (T W9 S@ B, Sy
R HAIFfed TElYE dw WwkE, 20007 as well as the
provisions of section 6® read with section 15 of
Bangladesh Environment Conservation Act, 1995.

(xiv) The authorities in charge of concerned with 1) & 4= =% ==

F7IfB ( @S o) == =i 7 Ao @[t (area of land
occupied 1.30 acres) ) e e fedt, (R IR
F=erzE =) (area of land occupied 10.00, ) & A @16
FI9 (area of occupied land 1.80 acres), situated under R.S.
Khatian No. 1, Mouja- East Patenga, District- Chittagong
and 8) B8N IV IR s (@t ¢ Greaw (MG Fid
s, fernfae @, aahif-3, PifFeRt @Tea -o0d, 8 T2 (&b,
(SR @37 Co IR T SISV BT SPTIA #f+5w/ A1, &l @
gioM1 fTs e ) (occupied area 2.20 acres), ¢) 58N
T7 FEACTE @A SN @ieR @ P ST Wewrer
aters opifee @ifim WS, s and T¥w RfE: wRE
Feficaim R[fee Se<m, 58am ( Gier: TwWiRETe)( occupied area
1.80 acres) and 43R v) MR Sref@ Q6 FH{GE (GeR @
i WGP Q3R AGFAN ( Gler: T 8 ooz s ) (
area occupied .07.00 acre) are hereby exempted from the
eviction operation, since these constructions are
apparently made in the public interest.  However, these
authorities are directed to obtain clearance from the
Office of the Director General, DOE, as required under
the proviso to section 6& of BEC Act, 1995, unless they
have obtained the same in the meantime. The Director
General, DOE shall consider their request if these
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constructions are done in the indispensable national
interest. (iR wmer 7l ).

(xv) The Deputy Commissioner, Chittagong, The DG, DOE, the
CCC, the CDA, the CPA and the BIWTA shall take all
such steps as may be required of them under the
provisions of law imposing statutory duty on them to
protect the river.

(xvi)  The respondents shall continue to perform their duties and
shall implement the directions given herein above untill
the court directs otherwise.

(xvii)  We further record that these directions shall be treated as
continuous mandamus this court may, suo motu
otherwise, pass such order as may be considered just and
proper.

Let copies of this judgment and order be sent to the Respondent Nos. ....
For information and compliance.

No order as to cost.
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